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Protecting Your Groundwater Rights  
While Reducing Pumping, Part 1

by Roger K. Masuda, Attorney, and M. Josef Polk, Attorney; 
Griffith, Masuda & Hobbs

Introduction  
To Pumpers, especially Farmers: The State, your Groundwater 
Sustainability Agency (GSA), and others are telling you to 
reduce your groundwater pumping or else you could lose your 
groundwater rights.  Yet, you are not getting any groundwater 
right protection for reducing your pumping. 

To GSAs: How does a GSA show its pumpers that it is in 
everyone’s best interests to measure, record, and report their 
pumping data?

Many groundwater pumpers outside of Southern California 
might be surprised to learn that since 1977, they could 
officially report annually any cessation or reduction in their 
groundwater pumping to the State Water Resources Control 
Board (“SWRCB”) for groundwater right protection. 

As the SWRCB itself states on its website (www.waterboards.
ca.gov or www.waterboards.ca.gov/publications_forms/
publications/general/docs/l503) for the “First Statement 
Cessation Or Reduction In Groundwater Extraction,”

State law provides a means for owners of rights to pump 
groundwater to protect these rights when they conserve 
water or substitute water from an alternate nontributary 
source for water previously appropriated or for pumped 
groundwater. Before the passage of the statute, many 
groundwater pumpers in overdrawn and depleted 
basins were reluctant to reduce their water use or reduce 
pumping and substitute other water for fear of losing 
their appropriative right or rights to the groundwater. 
[Emphasis added.]

The Evolving Nature of Overlying Groundwater Rights 
An overlying groundwater right is the right to pump 
groundwater from underneath your land for use on the 
land. The right is based on your ownership of land and is 
appurtenant (connected) to your land. As between overlying 
right holders, the rights are correlative (like with riparian 
surface water right holders), which means that each overlying 
pumper has a common right to take all that the pumper 
can reasonably and beneficially use on the pumper’s land if 
the quantity is sufficient.  If the quantity is insufficient (e.g., 
overdrafted basin or during severe drought), each pumper is 
limited to the pumper’s proportionate fair share of the total 
amount available based upon the pumper’s reasonable and 
beneficial needs.

Historically, an overlying pumper’s proportionate fair share 
was not based upon the pumper’s past use over a specific 
period of time or the date when pumping began.  Rather, 
it was based solely on the pumper’s current reasonable and 
beneficial need for water. Tehachapi-Cummings County Water 
District v. Armstrong (1975) 49 Cal.App.3d 992, 1001. 

However, the law continues to evolve, as demonstrated in the 
Antelope Valley Groundwater Cases (2021, 63 Cal.App.5th 
17),. There, the Court referenced historical use as a significant 
factor when determining groundwater allocations among 
overlying pumpers in critically overdrafted basins. The Court 
recognized equitable apportionment principles to balance 
existing groundwater demands with basin sustainability. It 
also noted that although correlative rights among overlying 
users maintain equal priority, factors such as historical use, 
present and future beneficial needs, existing reliance interests, 
and basin sustainability may be considered when determining 
how to allocate water among competing claimants with 

HydroVisions

http://www.waterboards.ca.gov
http://www.waterboards.ca.gov
http://www.waterboards.ca.gov/publications_forms/publications/general/docs/l503
http://www.waterboards.ca.gov/publications_forms/publications/general/docs/l503


132025 Spring IssueHydroVisions

Protecting Your Groundwater Rights  
While Reducing Pumping, Part 1

Visions
equivalent priorities as a part of a physical solution. The 
Antelope Valley decision also illustrates that an overlyer whose 
pumping rights remain dormant (or unexercised) can be 
subordinated in priority to active, reasonable, beneficial uses 
by other overlying right holders. 

California’s Sustainable Groundwater Management Act 
(SGMA) (Water Code §§10720, et seq.) effective since 
2015, reinforces these developments. SGMA requires GSAs 
to implement Groundwater Sustainability Plans (GSP) by 
carrying out measures to reduce pumping and influence 
allocation decisions based in part on historical groundwater 
usage. 

Protecting Your Groundwater Rights via Statute: Water 
Code §§ 1005.1, 1005.2, and 1005.4 
Water Code §§ 1005.1 and 1005.2 were enacted in 1951 to 
encourage pumpers within nine named Southern California 
Counties (San Luis Obispo, Santa Barbara, Ventura, Los 
Angeles, Orange, San Diego, Imperial, Riverside, and San 
Bernardino) to take State Water Project water in lieu of 
pumping groundwater. Water Code § 1005.3 was enacted 
in 1967 to apply during the pendency of a groundwater 
adjudication situated within the Tehachapi-Cummings 
County Water District in Kern County; the same water 
district involved in the 1975 case cited above. 

Water Code § 1005.4, set forth below, became effective in 
1977 to apply to all counties in the State other than the nine 
Southern California counties. The following table summarizes 
the key elements of §1005.4 versus §§1005.1 and 1005.2.

article continues on next page 

Key Element Water Code § 1005.4 §§ 1005.1 and 1005.2

Enacted 1976, amended 1977 effective 
March 21, 1977

1951, effective July 9, 1951

Counties covered All counties other than the 9 
Southern California counties

San Luis Obispo, Santa Barbara, 
Ventura, Los Angeles, Orange, San 
Diego, Imperial, Riverside, and San 
Bernardino

Groundwater saved through 
use of “nontributary source”

Definition of “nontributary 
source” same in all 3 sections.

Definition of “nontributary source” 
same in all 3 sections.

Water Year for reporting 
purposes

October 1st to September 30th November 1st to October 31st 

Annual Statement filing 
deadline

December 31st December 31st 

Consequence if Annual 
Statement is not filed 

[Note Significant difference for 
1005.4 statements.]

“failure to file such a statement 
shall in no way affect the right of 
a user to claim the benefit of this 
section.”

“user cannot claim the benefit of this 
section for any water year for which 
such statement is not filed.”



14 2025 Spring Issue HydroVisions

The premise and focus of all three Water Code sections is 
the “reduction in the extraction of ground water as the result 
of water from said alternate source having been so applied 
to reasonable use . . . to permit the replenishment of such 
ground water,” commonly known as “in-lieu groundwater 
recharge.” In other words, by reducing pumping by using 
alternative source water or by conservation, pumpers allow 
groundwater aquifers to recharge. 

Understanding “Nontributary Sources” and Other Key 
Terms 

KEY CONCEPT of All Three Statutes: 
You are reducing your pumping and thereby permitting the 
groundwater to replenish by

(a) substituting a qualifying non-groundwater water 
supply (a “nontributary source”) and/or 

(b) implementing water conservation measure(s) (also 
defined as a “nontributary source”). 

All three sections contain the same definition of “nontributary 
source,” which is a key definition of the statute, and which can 
be broken down into four different types when resulting in 
reduced pumping:

Type 1: “water imported from another watershed, or

Type 2: “water conserved and saved in the watershed by a 
water conservation plan or

Type 3: “works without which such water of the same 
watershed would have wasted, or

Type 4: “[works without which such water of the same 
watershed] would not have reached the underground 
source of supply of the owner relying upon this section.”

The term “watershed” is not defined but based upon the State 
Water Project basis of §§1005.1 and 1005.2, would appear 
to primarily mean a river watershed (e.g., the watersheds of 
the Sacramento or San Joaquin Rivers). However, depending 
upon the statutory context, “watershed” could be interpreted 
to also mean a “groundwater basin or subbasin.” For example, 
the meaning of “watershed” for Type 1 “Water imported from 
another watershed” could refer to surface water imported 
from another river watershed or groundwater imported from 
another groundwater basin.

What qualifies as a “water conservation plan” under 
Type 2 “water conserved and saved in the watershed by a 
water conservation plan”? A GSP under SGMA should be 
considered an enhanced version of a water conservation plan. 
GSPs, at a minimum, seek to implement water conservation 
and demand management measures to reduce pumping and, 
in critically overdrafted subbasins, may even restrict pumping 
and implement pumping allocations. Other examples are the 
water conservation elements in Urban Water Management 
Plans, Agricultural Water Conservation and Management 
Plans, and Integrated Regional Water Management Plans. 

Under Type 3 “works without which such water of the same 
watershed would have wasted,” the focus is on the pumper 

using “water of the same watershed” resulting from the 
construction of works that prevent such water from being 
wasted. An example is the increasing use of recycled water 
in lieu of pumping groundwater to irrigate crops and golf 
courses. 

Under Type 4, if a water district within a river watershed 
constructs a river diversion and canals that bring river water 
to locations within that watershed that the river water would 
not normally reach, then that canal water when used in 
substitution of groundwater qualifies as a nontributary source. 

Conclusion 
Filing your “First Statement Cessation Or Reduction in 
Groundwater Extraction” with the SWRCB is your first official 
step to establishing your reductions in groundwater pumping 
with the State of California. Yes, the information you file is 
public, but as the SWRCB itself states, this filing is the “means 
for owners of rights to pump groundwater to protect these 
rights when they conserve water or substitute water from an 
alternate nontributary source . . . for pumped groundwater.”

Upcoming in Part 2: 
Part 2 in this series will discuss methods of quantifying 
your extractions, assembling your data, and completing and 
filing your “First Statement.” To prepare, we recommend 
that you begin organizing your historical pumping data now. 
Specifically, compile what data you have for the last prior ten 
(10) water years (October through September) of pumping 
per well and the amount by which your pumping was reduced 
because of the use of qualifying nontributary source water or 
by water conservation measures. 
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